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Introduction

• THESIS: Residents in community associations often look to
their associations for security. However, community
associations may not be equipped to protect the residents.
This presentation will examine security in community
associations, including duties and contractual obligations,
current trends and emerging technology, insurance
implications, and privacy considerations. We end with a
discussion on liability, corporate governance strategies, and
best practices.



What’s going on in our home states?

•Georgia: Camelot Condominiums

•Utah: Unsolved Murder and New Laws 

•California: Some Crime Stats



Some Helpful Stats

• The FBI’s crime statistics estimates for 2022 show that national violent crime 
decreased an estimated 1.7% in 2022 compared to 2021 estimates:
• Murder and non-negligent manslaughter recorded a 2022 estimated nationwide 

decrease of 6.1% compared to the previous year.

• In 2022, the estimated number of offenses in the revised rape category saw an 
estimated 5.4% decrease.

• Aggravated assault in 2022 decreased an estimated 1.1% in 2022.

• Robbery showed an estimated increase of 1.3% nationally. 
(FBI National Press Office, FBI Releases 2022 Crime in the Nation Statistics, 
https://www.fbi.gov/news/press-releases/fbi-releases-2022-crime-in-the-nation-
statistics#:~:text=Murder%20and%20non%2Dnegligent%20manslaughter,an%20estimated%201.1%2
5%20in%202022; October 16, 2023)



What Role Do Residents Think the 
Association Plays? 

No Security? 

KindaSafety? 

Not 
Really

Crime 
Prevention? 



Community 
Association 

No $

Security 
Guard

Liability

Governmental 
Entity

Tax $

Police 
Power

Immunity



Theories of Liability for 
Criminal Acts of Third Parties

• Triggers: 
• Established Duty of Care
• Special Relationships 
• Foreseeability 
• Voluntary Undertaking
• Contractual Obligations



Liability under Common Law

• Trespasser, Licensee or Invitee

• Victim’s Status States: Alabama, Arizona, Arkansas, 
Connecticut, Delaware, Georgia, Idaho, Illinois, Indiana, 
Kansas, Kentucky, Maine, Maryland, Michigan, Mississippi, 
Missouri, Montana, Nebraska, New Jersey, New Mexico, 
North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, 
South Carolina, Texas, Utah, Vermont, Virginia and 
Washington



Duty of Care

•Community Association Specific Status
• CT: Condominium Unit Owners = Invitees
• GA: Community Association owes Duty of Ordinary Care

•Constant Duty of Care: Alaska, California, Colorado, 
Hawaii, the District of Columbia, Louisiana, Montana, 
New Hampshire, New York, Oklahoma, and Rhode 
Island



Duty Arising from Special Relationships

•Custody of another who is deprived of normal 
opportunities for self-protection

•Common carrier & passenger, employer & employee, 
parent & child, innkeeper & guest



Voluntary Undertaking

One who undertakes, gratuitously or for consideration, to render services to another 
which he should recognize as necessary for the protection of a third person or his 
things, is subject to liability to the third person for physical harm resulting from his 
failure to exercise reasonable care to protect his undertaking, if

(a) his failure to exercise reasonable care increases the risk of such harm, or

(b) he has undertaken to perform a duty owed by the other to the third person, or

(c) the harm is suffered because of reliance of the other or the third person upon the 
undertaking.

Restatement (Second) of Torts § 324A (1965)



Foreseeability

•More than what is 
possible

•Notice of criminal activity

• Element under 
defendant’s control

•Responsibility

•Knowledge of feature’s 
impact on criminal 
activity



Public Policy Considerations

•Moral blame attached to a defendant’s conduct

•Desire to prevent future harm

• Extent of the burden to the defendant

•Consequences of imposing a duty

•Availability, cost, and prevalence of insurance for the 
risk



Contractual Obligations

•Contracts, including governing documents, can 
establish a basis for liability

•Contractual language can also protect a community 
association from liability

•Contractual obligations can be delegated

Read your governing documents!



The Macallen Building Killings: A Cautionary 
Tale

Contractual Obligations:

Making daily rounds of 
facilities, controlling 
access to residences and 
common areas, 
monitoring security 
cameras, etc.

Management and 
Concierge assumed 
Association’s duty to 
protect the building from 
intruders

Duty:

Association undertook 
building security, 
knowledge that intruders 
could gain access and had 
previously, understanding 
that residents relied on 
Association and its agents 
to protect them = 
foreseeability



Pro Tips 

1. Avoid Creating Unwanted Duties 

2. Watch Your Language! 

3. Take Requests and Feedback Seriously



More Tips

4. Educate Owners and Residents 

5. Maintain and Repair Common Area

6. Amend Governing Documents to Add Exculpatory 
Clause

7. Purchase Insurance 



Sample Exculpatory Provision

SECURITY. THE ASSOCIATION MAY, BUT SHALL NOT BE REQUIRED TO, FROM TIME TO
TIME, PROVIDE MEASURES OR TAKE ACTIONS THAT DIRECTLY OR INDIRECTLY IMPROVE
THE SECURITY OF THE CONDOMINIUM; HOWEVER, EACH OWNER, FOR HIMSELF,
HERSELF OR ITSELF, AND HIS, HER OR ITS TENANTS, OCCUPANTS, GUESTS, LICENSEES,
AND INVITEES, ACKNOWLEDGES AND AGREES THAT THE ASSOCIATION IS NOT A
PROVIDER OF SECURITY AND SHALL HAVE NO DUTY TO PROVIDE SECURITY ON OR AT THE
CONDOMINIUM. THE GATE IS FOR VEHICULAR ACCESS CONTROL ONLY. THE
ASSOCIATION DOES NOT GUARANTEE THAT NON-OWNERS AND NON-OCCUPANTS WILL
NOT GAIN ACCESS TO THE CONDOMINIUM AND COMMIT CRIMINAL ACTS ON THE
CONDOMINIUM NOR DOES THE ASSOCIATION GUARANTEE THAT CRIMINAL ACTS ON THE
CONDOMINIUM WILL NOT BE COMMITTED BY OTHER OWNERS OR OCCUPANTS. IT SHALL
BE THE RESPONSIBILITY OF EACH OWNER TO PROTECT HIS, HER OR ITS PERSON AND
PROPERTY AND ALL RESPONSIBILITY TO PROVIDE SUCH SECURITY SHALL LIE SOLELY
WITH EACH OWNER. THE ASSOCIATION SHALL NOT BE HELD LIABLE FOR ANY LOSS OR
DAMAGE BY REASON OF ITS FAILURE TO PROVIDE ADEQUATE SECURITY OR THE
INEFFECTIVENESS OF MEASURESUNDERTAKEN.



Wrap Up
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I. INTRODUCTION. 

 
 Housing ownership in community associations continues to rise nationwide. (FOUND. FOR 

COMM. ASS’N RESEARCH, 2020-2021 U.S. Nat’l & State Statistical Review, chrome-

extension://efaidnbmnnnibpcajpcglclefindmkaj/https://foundation.caionline.org/wp-

content/uploads/2021/07/2021StatsReview_Web.pdf (last visited Dec. 27, 2023)). Because 

associations resemble governments in some ways, municipalities, members and residents 

understandably are confused about whether their association should be providing them with 

security, particularly when it appears that their association employs security measures. Meanwhile, 

crime in associations continues to capture the headlines across the county, creating the perfect 

storm for misunderstanding, disputes, and litigation. 

 In Georgia, in 2022, Camelot Condominiums had a reputation of being dilapidated and 

crime-ridden (Dawn White, City of South Fulton mayor offers ideas to save condos after living 

there for 2 months (Mar. 3, 2022), https://www.11alive.com/article/news/local/city-of-south-

fulton-camelot-condos/85-d33e6adf-295f-4aa2-b7b3-61b60307fb25). After years of crime, 

including a murder, the mayor even moved in to try to better understand the situation.  
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 In 2021, a Utah woman was shot and killed in the driveway of a home in an association 

that restricted security cameras. In response, the legislature enacted a law that prohibits 

homeowners associations from banning the installation of security cameras in certain places 

(Alyssa Roberts, Utah bill, inspired by unsolved murder, keeps HOAs from prohibiting security 

cameras, KUTV (Feb. 26, 2021), https://kutv.com/news/local/utah-bill-inspired-by-unsolved-

murder-keeps-hoas-from-prohibiting-security-cameras,).  

 In 2017, a Boston couple was murdered in their own penthouse condominium unit by a 

former concierge that exploited known security issues to gain entry to the building. (Jury Convicts 

Defendants in 2017 Double Murder, SUFFOLK CNTY DIST. ATTY OFFICE (Dec. 12, 2019), 

https://www.suffolkdistrictattorney.com/press-releases/items/2019/12/12/jury-convicts-

defendant-in-2017-double-murder). (Infra at pp. 18-25). 

 In ritzy Palo Alto, California, a crime wave has gripped Atlaire Walk Condominium since 

2020. Undeterred by cameras, brazen criminals have repeatedly accessed the community to steal, 

boldly confronting residents in the process. (Gennady Sheyner, Rocked by thefts, residents at Palo 

Alto condo complex ask for help (Feb. 3, 2022), 

https://www.paloaltoonline.com/news/2022/02/03/rocked-by-thefts-residents-at-palo-alto-condo-

complex-ask-for-help).  

The authors of this submission practice in different jurisdictions—California, Utah and 

Georgia—but unsurprisingly have all been confronted with the issue of security and answering the 

question of what associations must, can, and should do to protect residents and their guests. 

In this paper, we examine whether associations have a duty to provide security from third-

party criminal acts, the trends emerging across jurisdictions, and the challenges associations face 
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in this murky area of the law. We also share strategies and best practices for associations to 

minimize liability.  

A. What Role do Residents Think that the Association Plays?  

Residents in community associations increasingly look to their associations for security. 

However, community associations are not equipped or designed to protect residents from third-

party criminal acts. With respect to whether a duty is conferred on the association, perception 

might be, depending on the jurisdiction, everything.  

It may be possible that a duty arises when an association voluntarily undertakes various 

security measures and conducts itself in a way that gives members and residents an expectation of 

security. For example, where a resident or member sees that the association has installed cameras 

or license plate readers or employed roving guards, the expectation naturally arises that the 

association is protecting the residents. Similarly, if a developer sells property pitching the 

community’s security features, the association may be stuck with a duty to provide that security 

for years to come.  

Furthermore, the association’s governing documents may confer a contractual obligation 

to provide security that goes beyond physically maintaining the common areas. The problem is 

that an association must do this work that is like governmental policing powers without any of the 

advantages of being a governmental entity, like funding, expertise, technology, and sovereign 

immunity. Associations simply do not have the resources to stop crime. 

B. Comparison of Community Associations Versus Governmental Entities.  

The most recent numbers from the U.S. Census indicates that new homes are usually part 

of a community association. In fact, in 2021, eighty-two percent (82%) of new homes sold in the 

United States were in a community association—up from sixty-six percent (66%) the year prior. 
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(See U.S. CENSUS BUREAU, Current Data https://www.census.gov/construction/chars/current.html 

(last visited Dec. 27, 2023)).  

Whether organized as common law entities or nonprofit corporations, associations are private 

organizations that do not enjoy the same immunities and governmental resources that their public 

counterparts receive. Yet, members and residents often demand that their associations take on more 

responsibilities than the governing documents require and push for their associations to implement 

new and additional security measures.  

One of the starkest disadvantages of associations when compared to local governments is 

the budget. According to the U.S. Census Bureau’s American Housing Survey, the average 

association assessment is $170 per month with most association members spending only $50 per 

month in assessments (See U.S. CENSUS BUREAU, American Housing Survey (Sep. 27, 2022), 

https://www.census.gov/programs-surveys/ahs/data/2021/ahs-2021-public-use-file--puf-/ahs-

2021-national-public-use-file--puf-.html). These assessments cover everything from physical 

maintenance to insurance premiums and deductibles. By comparison, across the United States, 

state and local governments spent $389 per capita on police protection in 2020 (See URBAN INST., 

Criminal Justice Expenditures: Police, Corrections, and Courts, https://www.urban.org/policy-

centers/cross-center-initiatives/state-and-local-finance-initiative/state-and-local-

backgrounders/criminal-justice-police-corrections-courts-

expenditures#:~:text=Across%20the%20US%2C%20state%20and,and%20New%20York%20(%

24550) (last visited Dec. 27, 2023)). The funding is just not there to be comparable to public safety 

services.  

 Furthermore, a volunteer-run board of directors does not have the training, education, 

experience and time to manage a security operation like that of a formal police force.  
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 Lastly, and perhaps most importantly, associations are not afforded the same immunities 

that governments receive when protecting association members and residents. Police receive 

qualified immunity pursuant to 42 U.S.C.A.§1983, which states as follows:  

Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory or the District of 
Columbia, subjects, or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action 
at law, suit in equity, or other proper proceeding for redress, except 
that in any action brought against a judicial officer for an act or 
omission taken in such officer’s judicial capacity, injunctive relief 
shall not be granted unless a declaratory decree was violated or 
declaratory relief was unavailable. For the purposes of this section, 
any Act of Congress applicable exclusively to the District of 
Columbia shall be considered to be a statute of the District of 
Columbia.  

 
(Emphasis added). 

 
 It is a high bar to make public law enforcement liable. An individual has to prove a violation 

of an established constitutional right in order to recover damages from the police. In contrast, to 

establish liability on the part of associations, an individual simply has to prove a breach of contract 

or liability in tort in order to recover damages. This immunity difference provides the public police 

with a clear advantage when fighting crime. Yet, criminal activity occurring within an association 

is increasingly dubbed “a civil issue,” leaving boards, managers, and their counsel in a precarious 

position. 

 Consequently, associations must navigate the challenges of fulfilling contractual 

obligations, statutory and common law duties, and the needs and desires of residents without the 

protection of sovereign immunity.  
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II. THEORIES UNDER WHICH A COMMUNITY ASSOCIATION COULD BE HELD LIABLE FROM 
CRIMINAL ACTS OF THIRD PARTIES. 

Some states have dealt with the specific question of a community association’s liability for 

third-party crime head on, but for others, this paper extrapolates from caselaw dealing with 

landowners, landlords, and situations that do not involve a crime but for which the principles and 

law applied provide the most defensible analysis. The authors note, however, that the unique 

ownership models of community associations may have implications for a jurisdiction’s analysis. 

See Trailside Townhome Ass'n, Inc. v. Acierno, 880 P.2d 1197, 1202 (Colo. 1994) (concluding that 

Colorado’s landowner liability statute does not apply to determine association’s duty as “the 

owners have a continuing right independent of association consent to make use of the common 

areas by reason of their ownership of lots in the townhome complex, whereas trespassers, 

licensees, and invitees have no right to enter in the absence of consent). Moreover, nearly every 

state has exceptions to the general rule and an idiosyncratic appellate decision or two not addressed 

in this paper. Lastly, the authors note that the following categories are not exclusive, but merely 

provide a roadmap for discussing relevant legal authorities. 

A. Common Law. 

Today, U.S. jurisdictions largely analyze the question of liability for third-party crime using 

traditional negligence principles, sometimes under established law that a duty does exist based on 

a victim’s status or a special relationship between the landowner or possessor and victim and 

considering whether the landowner or possessor voluntarily assumed a duty or agreed to provide 

some service. 
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1. Duty. 

a. Duty dependent on status. 

A majority of jurisdictions determine whether a duty is owed to a victim based on the 

victim’s status under common law as a trespasser, licensee, or invitee. The Restatement of Torts 

(2d) defines each as follows: 

A trespasser is a person who enters or remains upon land in the 
possession of another without a privilege to do so created by the 
possessor's consent or otherwise.” Restatement (Second) of Torts § 
329 (1965). “A licensee is a person who is privileged to enter or 
remain on land only by virtue of the possessor's consent.” 
Restatement (Second) of Torts § 330 (1965). Lastly, an invitee is 
(1)” either a public invitee or a business visitor,” (2) “a person who 
is invited to enter or remain on land as a member of the public for a 
purpose for which the land is held open to the public, or (3) “a person 
who is invited to enter or remain on land for a purpose directly or 
indirectly connected with business dealings with the possessor of the 
land. 

 
Restatement (Second) of Torts § 332 (1965). 

 
Jurisdictions in which a victim’s status determines the duty of a community association 

include: Alabama, Arizona, Arkansas, Connecticut, Delaware, Georgia, Idaho, Illinois, Indiana, 

Kansas, Kentucky, Maine, Maryland, Michigan, Mississippi, Missouri, Montana, Nebraska, New 

Jersey, New Mexico, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, 

Texas, Utah, Vermont, Virginia and Washington. See Edwards v. Intergraph Servs. Co., 4 So. 3d 

495, 500 (Ala. Civ. App. 2008) (finding that “the duty owed by the landowner to a person injured 

on his premises because of a condition on the land is dependent upon the status of the injured party 

in relation to the land.” (quoting Christian v. Kenneth Chandler Constr. Co., 658 So.2d 408, 410 

(Ala.1995)); Hurst v. Carriage House W. Condo. Owners Assoc., Inc., 2017-Ohio-9236, ¶ 10, 102 

N.E.3d 1071, 1073; Lloyd v. Pier W. Prop. Owners Ass'n, 2015 Ark. App. 487, 470 S.W.3d 293 

(2015); Johnston v. Harris, 387 Mich. 569, 198 N.W.2d 409 (1972); Pratt v. Maryland Farms 
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Condo. Phase 1, Inc., 42 Md. App. 632, 402 A.2d 105 (1979); Corley v. Evans, 835 So. 2d 30 

(Miss. 2003) (analyzing victim’s claim for negligence as licensee and invitee). But see Brock v. 

Watts Realty Co., 582 So. 2d 438, 440 (Ala. 1991) (“The general rule in Alabama is that landlords 

and businesses are not liable for the criminal acts of third persons unless such acts were reasonably 

foreseeable.”) (citing Moye v. A.G. Gaston Motels, Inc., 499 So.2d 1368 (Ala.1986); Ortell v. 

Spencer Companies, 477 So.2d 299 (Ala.1985); and Henley v. Pizitz Realty Co., 456 So.2d 272 

(Ala.1984)). 

In some states, however, the duty owed to a person may be the same whether they are 

trespassers or licensees. “The Delaware common law rule is that property owners/possessors must 

refrain from willful and wanton conduct toward trespassers and licensees alike.” Hynson v. Whittle, 

No. CV N11C-11-142 EMD, 2013 WL 6913285, at *3 (Del. Super. Ct. Dec. 24, 2013), aff'd sub 

nom. Hynson v. Burnbrae Maint. Ass'n, 108 A.3d 1225 (Del. 2015) (footnote omitted) 

(unpublished). “For business invitees,” such as a social guest of a landowner’s tenant, “landowners 

have a duty to exercise reasonable care in keeping the premises safe.” Id. at *3 (footnote omitted). 

Similarly, in Florida, Iowa, Kansas, Massachusetts, and Wyoming, landowners, and presumably 

community associations, have a duty of reasonable care for licensees and invitees.  

b. Community association-specific status. 

Both Connecticut and Georgia apply traditional principles of negligence but have 

established the status of a would-be victim in determining a community association’s liability for 

third-party crime. Where the status is predetermined as the result of a community association’s 

involvement, the critical question is causation; i.e., was a community association’s conduct the 

proximate cause of the victim’s harm? The relationship between a condominium unit owner and 

condominium association are treated similar to the landlord-tenant relationship. Sevigny v. Dibble 
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Hollow Condo. Ass'n, Inc., 76 Conn. App. 306, 321, 819 A.2d 844, 855 (2003). See also 

Casadontes v. Hayes Servs., LLC, No. CV106004476, 2010 WL 5065225, at *2 (Conn. Super. Ct. 

Nov. 24, 2010) (unpublished) (“In Connecticut, condominium unit owners are considered invitees 

of the condominium, and their relationship with respect to premises liability is analogous to that 

of landlords and tenants.”). 

In a more recent Georgia case, Villages of Cascade Homeowners Ass'n, Inc. v. Edwards, 

363 Ga. App. 307, 870 S.E.2d 899 (2022), the appellate court found that an association was not 

liable for the armed robbery of a tenant. As discussed in further detail below, the tenant was 

attacked while a vehicle gate was being repaired. The tenant presented evidence that the 

Association had suffered from similar criminal activity in the past and the Board was aware of the 

same. Despite that evidence, the Court of Appeals held that the association had a duty of “ordinary 

care, i.e., reasonableness and had taken “prompt remedial measures, which resulted in a successful 

repair, foreclos[ing] liability absent some unsupported conjecture that another reasonable course 

of conduct by the [association] would have prevented the crime in this case.” Id. at 902 (footnote 

omitted).  

c. Duty arising from special relationships. 

In Minnesota and Maine, no duty generally exists unless a special relationship exists, and 

the harm is foreseeable. See Delgado v. Lohmar, 289 N.W.2d 479 (Minn. 1979); Kaechele v. 

Kenyon Oil Co., 2000 ME 39, 747 A.2d 167; Bryan R. v. Watchtower Bible & Tract Soc. of New 

York, Inc., 1999 ME 144, 738 A.2d 839. Such special relationships include “when a person 

voluntarily takes custody of another person under circumstances in which that other person is 

deprived of normal opportunities for self-protection.” Bjerke v. Johnson, 727 N.W.2d 183, 189 

(Minn. Ct. App.), aff'd and remanded, 742 N.W.2d 660 (Minn. 2007) (quotation and internal marks 
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omitted); Est. of Cilley v. Lane, 2009 ME 133, ¶ 17, 985 A.2d 481, 487 (“Certain narrowly defined, 

special relationships give rise to an affirmative duty to aid and protect, such as the relationship 

between a common carrier and passenger, employer and employee, parent and child, or innkeeper 

and guest.”).  

Similarly, in Oregon, a relationship, special status, “or a particular standard of conduct that 

creates, defines, or limits the defendant's duty” may make a defendant liable. Piazza ex rel. Piazza 

v. Kellim, 271 Or. App. 490, 354 P.3d 698 (2015), aff'd sub nom. Piazza v. Kellim, 360 Or. 58, 377 

P.3d 492 (2016). Otherwise, courts look to whether the defendant’s “conduct unreasonably created 

a foreseeable risk to a protected interest of the kind of harm that befell the plaintiff.” Id. For 

example, however, “[r]esolution of the specific issue of whether a landlord's duty encompasses a 

duty to warn or otherwise protect tenants against a risk of harm is a matter of general foreseeability 

in the specific circumstances of each case.” Miller ex rel. Miller v. Tabor W. Inv. Co., LLC, 223 

Or. App. 700, 196 P.3d 1049 (2008). 

d. Constant duty of reasonable care. 

A handful of jurisdictionsAlaska, California, Colorado, Hawaii, the District of 

Columbia, Louisiana, Montana, New Hampshire, New York, Oklahoma, and Rhode Islandhave 

rejected the Common Law. Instead, courts in these jurisdictions hold that landowners and—at least 

by implication, community associations—have a duty of reasonable care, regardless of the status 

of the victim. 62 Am. JUR. 2D Premises Liability § 37 (1972); Evers v. FSF Overlake Assocs., 

2003 OK 53, 77 P.3d 581. Nonetheless, foreseeability remains the critical inquiry for determining 

liability for third-party criminal acts.  

For example, in Alaska, “landowners have a duty to use due care to guard against 

unreasonable risks created by dangerous conditions existing on their property but aside from 
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activities induced by attractive nuisances, the definition of conditions that landowners may be 

required to protect against does not include the conduct of third parties.” Hurn v. Greenway, 293 

P.3d 480, 483–84 (Alaska 2013) (footnote and internal quotation marks omitted). However, 

“a landowner might have a duty to control the actions of a third party if those actions were 

sufficiently related to a condition on the land.” Id. at 484 (footnote omitted). 

e. The Voluntary Undertaking Exception. 

More relevant to this paper is the special relationship that exists “when a defendant 

undertakes for another, gratuitously or for consideration, to perform a duty owed by the other to a 

third person.” Bjerke v. Johnson, 727 N.W.2d 183, 190 (Minn. Ct. App.), aff'd and remanded, 742 

N.W.2d 660 (Minn. 2007) (citation omitted). The Restatement (Second) of Torts § 324A (1965) 

states: 

One who undertakes, gratuitously or for consideration, to render 
services to another which he should recognize as necessary for the 
protection of a third person or his things, is subject to liability to the 
third person for physical harm resulting from his failure to exercise 
reasonable care to protect his undertaking, if 

(a) his failure to exercise reasonable care increases the risk of such 
harm, or 

(b) he has undertaken to perform a duty owed by the other to the 
third person, or 

(c) the harm is suffered because of reliance of the other or the third 
person upon the undertaking. 

As one South Carolina court stated, “[a]lthough a landlord generally has no duty to provide 

security to protect tenants from criminal acts of third parties, a landlord who undertakes to provide 

security measures may be liable if the undertaking is performed negligently.” Wright v. PRG Real 

Est. Mgmt., Inc., 426 S.C. 202, 212, 826 S.E.2d 285, 290 (2019) (citation omitted). 
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Moreover, where a special relationship might impose a duty not applicable to the landlord-

tenant relationshipsuch as a duty to protect another from third-party crime“the voluntary 

undertaking doctrine forms an exception to this general rule.” Bourgonje v. Machev, 362 Ill. App. 

3d 984, 995, 841 N.E.2d 96, 107 (2005). Under the voluntary undertaking doctrine, a “landlord 

may be held liable for the criminal acts of third parties when it voluntarily undertakes to provide 

security measures, but performs the undertaking negligently, if the negligence is the proximate 

cause of injury to the plaintiff.” Id. at 995-96 (quotations and internal marks omitted).  

The Lago Grande condominium project in Florida provides a prime example. Lago Grande 

was initially touted for its safety, with part of the Lago Grande association assessments dedicated 

to security provisions. Vazquez v. Lago Grande Homeowners Ass'n, 900 So. 2d 587, 589 (Fla. Dist. 

Ct. App. 2004). The Lago Grande association hired a professional security service “to protect the 

safety of residents and guests,” and the Lago Grande association president “verified that the 

residents and guests had a right to expect that the complex would be safe, as promised.” Id. After 

the initial security service, Florida Patrol, abandoned Lago Grande, the community hired Centurion 

Protective Services, Inc. Id. The Lago Grande association and Centurion would later dispute 

whether the association provided sufficient resources and funding to provide adequate security. Id. 

Regardless, one evening the estranged husband of a woman visiting a resident entered Lago 

Grande in contravention of both the resident’s request and the association’s security protocols. Id. 

at 589-90. Tragically, the estranged husband murdered his wife and shot the resident. Id. at 590. 

“In the situation in which a duty to prevent harm from criminal activity arises only as an 

aspect of the common law duty to exercise reasonable care to keep the premises safe, prior offenses, 

giving rise to the foreseeability of future ones, may be deemed indispensable to recovery.” Id. at 

592 (emphasis in original). Based on expert testimony and the testimony of the association 
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President, however, the Florida appellate court found that “Lago Grande assumed and contracted 

to fulfill a duty to protect the safety of its residents and guests, and Centurion assumed a contractual 

obligation to do so.” Id. at 590. The developer’s advertisement of Lago Grande as prioritizing 

security and charging for it, as well as the governing documents’ requirement for professional 

security, were critical in the Vazquez Court’s analysis. Id. at 590-91. Ultimately, the Vazquez Court 

stated “the duty to guard against crime in this case is founded upon particular undertakings and 

hence obligations of the defendants to do so.” Id. at 593 (citations omitted). 

Important to community associations is that with a voluntary undertaking, negligence may 

be found either where “whether the harm to the other or his things results from the defendant's 

negligent conduct in the manner of his performance of the undertaking, or from his failure to 

exercise reasonable care to complete it or to protect the other when he discontinues it.” Restatement 

(Second) of Torts § 323. Thus, where a community association assumes responsibility for safety 

and security, it must adequately fulfill that responsibility and not simply abandon it without proper 

process, such as amending the governing documents to expressly disavow such responsibility. 

2. Foreseeability. 

Historically, landowners and possessors have faced potential liability for foreseeable 

dangers. Third-party criminal acts were, for much of U.S. jurisprudence, considered not 

foreseeable. Courts rationalized that once a third-party enters the scenario, particularly a third-

party with devious intentions, the outcome is no longer foreseeable.  

While the general rule may have once been that third-party criminal acts are intervening 

causes and not foreseeable, the legal landscape has been slowly evolving. In 1970, the U.S. Court 

of Appeals for the District of Columbia reviewed the analysis of liability for third-party crime in 

the context of landlord-tenant relationships, noting “certain duties have been assigned to the 
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landlord because of his control of common hallways, lobbies, stairwells, etc., used by all tenants 

in multiple dwelling units.” Kline v. 1500 Massachusetts Ave. Apartment Corp., 439 F.2d 477, 480 

(D.C. Cir. 1970). And, while the Kline Court acknowledged the various policy reasons for applying 

the “general rule” to landlord-tenant cases, it recognized that the characteristics of modern living 

in multiple-family dwellings undermined that reasoning. Id. at 481. 

Where a community association exercises control over common areas, a similar rationale 

applies. If a third-party criminal act was foreseeable and would have been prevented by something 

the association should have done, the community association may be liable. Yet, as the Kline Court 

opined, “foreseeable” is not the same as “possible.” Id. at 483.  

Everyone can foresee the commission of crime virtually anywhere 
and at any time. If foreseeability itself gave rise to a duty to provide 
‘police’ protection for others, every residential curtilage, every 
shop, every store, every manufacturing plant would have to be 
patrolled by the private arm of the owner. And since hijacking and 
attack upon occupants of motor vehicles are also foreseeable, it 
would be the duty of every motorist [to] provide armed protection 
for his passengers and the property of others. Of course, none of this 
is at all palatable. 

Id. (footnote omitted). But, where a community association has notice of crimes occurring in areas 

under its control, a future third-party criminal act may be found to have been foreseeable. See id. 

 In Medcalf v. Washington Heights Condo. Ass'n, Inc., 57 Conn. App. 12, 747 A.2d 532 

(2000), the Connecticut appellate court considered a case in which the association-maintained 

intercom system malfunctioned and could not be used to remotely let a visitor inside. Before the 

condominium resident could let her visitor in personally, the visitor was attacked. The Medcalf 

Court noted that “the plaintiff offered no evidence that the malfunctioning intercom system was 

designed to provide security to a person outside the building.” Medcalf v. Washington Heights 

Condo. Ass'n, Inc., 57 Conn. App. 12, 18, 747 A.2d 532, 536 (2000). Thus, “[t]he defendants' 

failure to maintain the intercom system was inconsequential and was not the proximate cause of 
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the assault.” Id. Concerningly, perhaps the Court’s decision would have been different had the 

entry system been malfunctioning and ignored, leaving a resident struggling to enter when 

attacked. 

The Arizona case of Martinez v. Woodmar IV Condominiums Homeowners Ass'n, Inc., 189 

Ariz. 206, 941 P.2d 218 (1997) is also instructive. In Martinez, the Arizona Supreme Court relied 

on the Restatement of Torts in a lawsuit brought by a tenant’s guest who was shot in while 

attending a graduation party in the Woodmar condominium complex parking lot. The Martinez 

Court noted, “The duty to those using the common areas with consent of the association, its unit 

owners, and their tenants, includes the use of reasonable care to prevent harm from criminal 

intrusion.” Martinez v. Woodmar IV Condominiums Homeowners Ass'n, Inc., 189 Ariz. 206, 210, 

941 P.2d 218, 222 (1997). In this case, the association was aware of increased gang activity and 

had even been warned by its security guard that the project needed 24-hour security patrols. Id. at 

223. Reversing the trial court’s grant of summary judgment in favor of the association, the 

Martinez Court concluded that the association did have a duty based on its relationship with those 

permissibly using common areas and a jury could find that the harm that befell Martinez was 

foreseeable. Id. at 224.  

In an earlier but seminal case, Frances T. v. Vill. Green Owners Assn., 42 Cal. 3d 490, 723 

P.2d 573 (1986), the California Supreme Court held that a condominium association owes the 

same duty to its residents as a landlord to her tenants. Id. at 499-500. Moreover, where the 

individual board members had knowledge that the Village Green community’s conditions, 

including a lack of exterior lighting, contributed to increased crime, they could be held personally 

liable for negligence, both for requiring the victim to remove the unapproved lighting she installed 

on the exterior of her unit and for failing to remediate the lack of lighting around her building. Id. 
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at 508-10. The Frances T. Court’s analysis consistently refers back to the knowledge the 

association and the independent directors had regarding an increase in crime in the project and 

their awareness that increased lighting was directly correlated with decreased crime. As a result, 

even requiring unapproved lighting fixtures be removed or failing to promptly repair or replace 

lighting, access gates, or other elements may lead to serious liability. 

3. Policy Considerations. 

Like in Kline, public policy also plays a role in determining liability for third-party crime. 

For example, Montana courts consider whether a harm was foreseeable as well as policy 

considerations, which include (1) the moral blame attached to the defendant's conduct; (2) the 

desire to prevent future harm; (3) the extent of the burden to the defendant and the consequences 

to the community of imposing a duty to exercise care with resulting liability for breach; and (4) 

the availability, cost and prevalence of insurance for the risk involved. Phillips v. City of Billings, 

233 Mont. 249, 758 P.2d 772 (1988).  

B. Contractual Obligations. 

Even where general principles of negligence are used to determine liability, a community 

association may have a duty that arises from its governing documents, particularly the allocation 

of responsibility for certain elements. See Booker v. White Oak Condo. Ass'n, Inc., No. CIV.A. 

06C-02-011JTV, 2007 WL 2677065, at *2 (Del. Super. Ct. Aug. 28, 2007). For example, Arkansas 

has specifically found that a community association may assume through its governing documents 

a duty. Where a community association has contractually agreed to be responsible for common 

areas, the community association assumes a duty of care. Lloyd v. Pier W. Prop. Owners Ass'n, 

2015 Ark. App. 487, 13, 470 S.W.3d 293, 302 (2015). 
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Similarly, in North Carolina and North Dakota, the law is that generally no duty applies 

unless the harm is foreseeable or there is an agreement to render services necessary for protection. 

Quail Hollow E. Condo. Ass'n v. Donald J. Scholz Co., 47 N.C. App. 518, 268 S.E.2d 12 (1980); 

Hometown Living, LLC v. R.H. Rogers & Assocs., P.C., No. 3:17-CV-00249, 2022 WL 20247547, 

at *6 (D.N.D. Jan. 31, 2022). See also Meier v. Vistula Heritage Vill., 62 Ohio Misc. 2d 632, 609 

N.E.2d 1360 (Com. Pl. 1992) (Ohio landlord not liable for attack on tenant where no provision 

existed in lease which imposed duty to provide security).  

Colorado has also eschewed principles of duty based on a person’s status as licensee, 

invitee, or trespasser where the subject property is controlled by condominium or community 

associations. While control over may give rise to a common law duty of care, “to the extent that 

the provisions of the operative documents creating the townhome complex and the association 

prescribe the duties of the association to the townhome owners and are consistent with public 

policy, those provisions control.” Trailside Townhome Ass'n, Inc. v. Acierno, 880 P.2d 1197, 1202 

(Colo. 1994) (citation omitted). Contracts in which a party agrees to perform services, including 

governing documents “could establish a duty giving rise to tort obligations as well as create 

contractual obligations.” Id. at 1203. Absent some applicable contractual provision, Colorado 

looks to general negligence principles and policy considerations, including “the risk involved, the 

foreseeability and likelihood of injury as weighed against the social utility of the actor's conduct, 

the magnitude of the burden of guarding against injury or harm, and the consequences of placing 

the burden upon the actor.” Id. (quotation omitted). 

In Bradford Square Condominium Ass’n, Inc. v. Miller, 258 Ga.App. 240, 573 S.E.2d 405 

(2002), the Georgia Court of Appeals also recognized the critical effect of contractual language in 
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a case involving a self-managed condominium in metro-Atlanta. In 1990, the declaration was 

amended to add the following exculpatory clause: 

Security. The Association may, from time to time, provide measures 
of security on the condominium property; however, the Association 
is not a provider of security and shall have no duty to provide any 
security on the condominium property. The obligation to provide 
security lies solely with each unit owner individually. The 
Association shall not be held liable for any loss or damage by reason 
of failure to provide adequate security or ineffectiveness of security 
measures undertaken. 

Id. at 242. 

In 1997, two residents were attacked and carjacked in the common element parking lot one 

evening by three men that had followed them into the community. Id. at 243. Tragically, the 

husband died as a result of the attack. Id. 

The surviving widow filed a wrongful death action alleging that the association was 

negligent in the performance of its duty to secure the common elements from third-party criminal 

acts. Id. The widow contended that the installation of security gates and enhanced lighting, 

institution of security patrols, and the formation of a neighborhood watch would have deterred the 

attack. Id. 

However, the Court held that the Association did not owe the unit owners/association 

members a legal duty to provide security for the common elements against the criminal acts of 

third parties because the exculpatory clause obviated any duty on the part of the association to 

provide security for the common elements. Id. at 246. The court further held that the duty to 

physically maintain the common elements does not include providing security. Id. at 247. 

Similarly, in Villages of Cascade Homeowners Ass'n, Inc. v. Edwards, 363 Ga. App. 307, 

870 S.E.2d 899 (2022), a tenant in a professionally-managed townhome community in Atlanta was 

attacked in the common area parking lot when the access control gate was broken. Pursuant to the 
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covenants, the association was responsible for maintaining the common areas, including the 

private roads, parking areas, and vehicular entrance and exit gates. Id. at 309. 

On September 10, 2015, residents noticed that the exit gate was broken. Id. at 307. That 

day, the President e-mailed the manager to request that the gate be repaired. Id. One minute later, 

the manager forwarded the e-mail to the gate contractor. Id. On September 12, 2015, the contractor 

e-mailed a quote to repair the gate to the manager and the association. Id. The Association 

approved the quote the same day. Id. at 307-08. Even though a new gate had to be fabricated, the 

repair was completed within eleven (11) days. 

Tragically, however, just after midnight on September 14, 2015, a tenant was attacked, 

robbed and shot in the parking lot when returned home to the community before the repair was 

completed. Id. at 308. The assailants left through the broken exit gate. Id. 

The tenant sued the association and the management company for negligence, negligence 

per se, nuisance, and premises liability and sought compensatory and punitive damages. Id. The 

tenant presented evidence of various criminal activities in the community dating back to 2012, 

including robbery, burglary, trespassing and vandalism. Id. 

The appellate court held that the association was not liable because the covenants did not 

include a duty to provide security. Id. at 309. The association, as a landowner, had a duty to invitees 

to exercise ordinary care to keep the premises safe, but was not an insurer of an invitee’s safety. 

Id. In other words, the association had no duty beyond the physical maintenance of the common 

area and its prompt remedial measures foreclosed liability. Id. at 309-10. 

Contractual obligations may, however, be delegated. For example, in Cassell v. Collins the 

North Carolina Supreme Court held that the extent of the duty, if any, owed by a security company 

to a guest who was stabbed at an apartment complex the company was hired to patrol, is governed 
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by the contract between the security company and the property owner. Cassell v. Collins, 344 N.C. 

160, 472 S.E.2d 770 (1996), abrogated on other grounds by Nelson v. Freeland, 349 N.C. 615, 

507 S.E.2d 882 (1998). 

III. THE MACALLEN BUILDING KILLINGS: A CAUTIONARY TALE. 

In 2017, the brutal killing of two residents in their penthouse condominium unit by a former 

building concierge shocked the Boston community and has brought renewed attention to the 

unsettled issue of association security. The details of the crime are chilling, and the recent 2022 

trial court decision in the subsequent wrongful death action is a warning to community associations 

nationwide. 

The case of Jason Field, a personal representative, et al. v. Highbridge Concierge, Inc. et 

al., in the Superior Court of the Commonwealth of Massachusetts, Docket No. 1784CV02486-B, 

involved an 11-story, mid-rise condominium building in South Boston, Massachusetts governed 

Court Square Press Building Condominium Trust. The tragic facts of the case provide important 

lessons to associations and their counsel, and the trial court went to great lengths to detail them in 

its order. 1 

The building was professionally managed by an on-site management agent, Bayberry 

Management, LLC (“Bayberry”), pursuant to a written management agreement. The building was 

also served by a fulltime concierge and runner. 

The bottom of the building contains an access-controlled three-level parking garage that 

vehicles access through an electronic garage door that is opened with a personal programed 

transponder. Above the parking garage are forty-four (44) residential units, including the two (2) 

 
1 A copy of the Memorandum of Decision and Order on Defendants’ Motions for Summary Judgment 

(papers 38 and 41) is attached as Appendix A hereto. 
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top-floor penthouse units located on floor 11. The victims, Dr. Richard Field and Dr. Lina Bolanos, 

resided in one of the penthouse units. 

In 2017, the building required a fob to open the lobby’s entry doors. A person could also 

be buzzed in by a concierge. The concierge desk was located in the main lobby adjacent to the 

entry doors and was equipped with a computer monitor where feeds of the building’s fourteen (14) 

closed-circuit television cameras were viewable. The cameras were located at the entrance to the 

garage, the lobby, the driveway and various angles of the adjacent Dorchester Avenue. 

The building had two (2) elevators. Elevator 1 was a service elevator that could be accessed 

from the main lobby and the parking garage during the hours of 6:00 a.m. until 4:00 p.m. Anyone 

could enter the service elevator from the parking garage between those hours, but a fob was 

required to send the elevator to a residential floor. Only the residents of floor 11 could use a fob to 

send an elevator to floor 11. 

However, a person without a fob could gain access to any floor—including the penthouse 

units on floor 11—by waiting inside the elevator for it to be called by someone on a residential 

floor, riding the elevator to that floor, exiting the elevator, and then using one of the internal 

unlocked stairwells to access the other floors. 

Elevator 1 was locked from the garage after 4:00 p.m. and until 6:00 a.m. the next morning 

and whenever the garage doors were malfunctioning and left open. This management of Elevator 

1 was established to limit access to the building from the garage. 

In or about October 2015, Bampumim Teixeira (“Teixeira”) was hired by the Trust’s then-

concierge contractor, Palladion Services, LLC (“Palladion”). While working as a concierge in the 

building, Teixeira learned where the cameras were positioned and how the elevators operated. He 

would eventually use his inside knowledge to perpetrate his violent crime. 
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In April 2016, Teixeira quit his job at the building after a confrontation with a resident. 

In February 2017, the Trust terminated its concierge services contract with Palladion and hired 

Highbridge Concierge, Inc. (“Highbridge”). Prior to the murders, Highbridge was unaware that 

Teixeira previously worked at the building or that he was involved in a confrontation with a 

resident. 

The Concierge Services Agreement (“CSA”) between the Trust and Highbridge included a 

“Statement of Work” that incorporated a Concierge Service Manual (“Manual”) by reference. 

According to the Manual, the concierge’s general responsibilities included: making daily rounds 

of building facilities, controlling access to the residential section of the building and other common 

areas, monitoring the cameras when possible, and attempting to resolve problems. The concierge’s 

duties also included unlocking Elevator 1 in the morning and locking it in the afternoon at the 

designated times. The Manual also required concierges to report criminal activity. 

In accordance with the CSA and Manual, Highbridge also employed “Runners” who 

assisted the concierge staff. The Runners were responsible for conducting driveway checks every 

hour and for conducting building tours (i.e., rounds) between 5:00 p.m. and 7:00 p.m. 

Over the years, the building experienced security issues with the garage and unauthorized 

access to the building, including a vehicle break-in in 2012 where the perpetrator entered the 

garage when a garage door was opened for contractors working at the building. After the incident, 

the president and sole owner of Bayberry, Christopher Mullen (“Mullen”), sent an e-mail to the 

concierge desk and Palladion informing them of the crime and directing the concierge to use extra 

caution about any suspicious persons entering the building. In 2014, another vehicle break-in 

occurred in the garage. This time, the perpetrator followed behind a resident who used a fob to 
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open a pedestrian door leading from the garage. Mullen also e-mailed the residents to alert them 

of this incident and remind them to be vigilant in preventing unauthorized access to the building.  

In 2015, Mullen e-mailed the residents with the subject “Garage doors & Security 

precautions” to notify them that the garage doors would be kept open during the winter weather 

conditions that cause the doors to get stuck and that the P-1 elevator doors would be disabled other 

than during a delivery or move. The e-mail also notified the residents of the ongoing issue of 

teenagers loitering and damaging vehicles, including a resident’s vehicle. 

In August of 2016—just nine months before he was murdered—Dr. Richard Field 

expressed concerns about access to floor 11 to Mullen. Specifically, Dr. Field e-mailed Mullen 

with concerns about the stairwell door nearest his unit, Penthouse A, being unlocked to floor 11 

and that several neighbors had knocked on his door to see if they could see the roof. He requested 

that handles be installed on the stairwell door to secure access to floor 11 like the doors to the roof. 

Mullen indicated that the building inspector from the City of Boston asked that these stairwell 

doors not be locked in any way. Dr. Field was surprised by the response and asked Mullen to get 

clarification on the door locks. Mullen did not recall inquiring further about what was permissible 

under the building code or looking into installing doors with electromagnetic sensors that would 

automatically unlock in the event of an alarm on floor 11 like elsewhere in the building. 

On February 23, 2017, the Board of Trustees held a monthly meeting. The owners of 

Bayberry and Highbridge both attended. The meeting minutes reflect certain changes made by 

Highbridge, including an increased focus on garage security. The minutes also show that the Board 

discussed a need for a “security upgrade” with items to be priced and researched by Bayberry. 

On May 5, 2017, at approximately 2:40 p.m., a Runner observed Teixeira walk past the 

lobby doors. A few minutes later, the same Runner observed Teixeira standing several feet from 
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the garage door as the Runner pulled a vehicle into the garage. At around 3:50 p.m., Teixeria 

followed another vehicle into the garage. Teixeria was briefly captured on camera facing the garage 

door before he entered. During those few seconds, the concierge was waving goodbye to 

individuals exiting the front lobby doors and the Runner was looking at his personal cell phone.  

 According to Teixeira’s statement to Boston Police Detectives, after he gained access to 

the garage, he called Elevator 1, entered it, and waited for it to be called to a residential floor. From 

there, he made his way to floor 11 via the unlocked stairwell, the same stairwell that Dr. Field had 

expressed concerns over.  

 At approximately 5:00 p.m., Dr. Lina Bolanos entered the building through the main 

entrance and stopped by the concierge desk to pick up packages and mail before heading to floor 

11. A little over an hour later, Dr. Field arrived in the lobby from the garage and then went to floor 

11. 

 According to the Runner, at around 7:00 p.m., he conducted his building tour starting on 

floor 11, including checking the trash room a few feet from Dr. Bolanos and Dr. Field’s penthouse 

unit. According to his testimony, he did not see any packages or mail in the hallway. 

 At 7:05, 7:09, 7:41 and 7:45 p.m., calls were placed to 911 from Dr. Field’s cellphone. At 

7:46 p.m., Dr. Field’s cellphone sent texts to a friend pleading for help. 

 At 8:24 p.m., unable to reach Dr. Field and Dr. Bolanos, the friend called the concierge at 

the front desk and asked him to go up and check on them. The concierge did not go upstairs but 

tried to reach Dr. Field and Dr. Bolanos on their cellphones. When they did not answer, he called 

911. 
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 When Boston Police arrived at the building and went to floor 11, they found packages and 

a set of keys strewn along the hallway near the door to Penthouse A. When they accessed Penthouse 

A, they found Dr. Bolanos and Dr. Field dead inside and took Teixeira into custody after a struggle. 

 Teixeira was ultimately convicted of double murder on December 10, 2019.2 

The estates of Dr. Bolanos and Dr. Field sued Highbridge, Bayberry and the Trust for 

wrongful death. In its twenty-two-page Order denying the Trust’s motion for summary judgment 

on the wrongful death claim, the trial court held that, like a landlord, the Trust had a duty to protect 

persons on the building’s common area from reasonably foreseeable criminal acts by third parties, 

including opportunistic crime. 

The trial court noted that there was evidence that the Trust undertook to ensure the security 

of the building’s common areas by entering into contracts with Bayberry and Highbridge, both of 

which had certain security responsibilities; monitoring security issues in and around the building; 

overseeing the maintenance of the building’s security features, including cameras, key fobs, and 

garage door transponders; and, conducting condominium meetings on these topics.  

The Court noted that these efforts were evidence that the Trust foresaw that intruders could 

gain access to the common areas to commit criminal acts and understood that the unit owners were 

relying on the Trust and its agents to protect them. 

The trial court also noted that the type of criminal intrusion that occurred in this case was 

reasonably foreseeable to the Trust because it was aware of the possibility of unlawful intrusion 

into the garage when the garage doors were open, that criminal activity had resulted from such 

 
2 SUFFOLK CNTY DIST. ATTY, Jury Convicts Defendants in 2017 Double Murder (Dec. 10, 2019), 

https://www.suffolkdistrictattorney.com/press-releases/items/2019/12/12/jury-convicts-defendant-in-2017-double-
murder. 
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intrusions in the past, and that once an intruder accessed the garage, the intruder could access the 

residential floors by waiting on a someone to call Elevator 1.  

Finally, the court noted that Dr. Field put the Trust on notice of the lack of a locking 

mechanism on the stairwell doors that would permit access to floor 11 to harm residents and their 

property. Dr. Field reported a special vulnerability to the Trust that was eventually exploited by 

Teixeira. 

 The senseless killing of Dr. Field and Dr. Bolanos and the trial court’s Order have brought 

renewed attention to an issue that associations and their legal counsel have struggled with for 

decades. That is, do associations owe a duty to protect residents from third-party criminal acts? 

In the Field case, the answer was clear: Yes. 

In reaching its decision, the trial court in Field looked to the Frances T. case that occurred 

nearly four decades prior on the other side of the county.3 In the Francis T. case (supra p. 15), the 

plaintiff, somewhat like Dr. Field, made repeated requests that the association improve the exterior 

lighting in the common area of her condominium development to deter crime. Her pleas were made 

after her unit was burglarized during a “crimewave” in the condominium. When the association 

ignored her requests, the plaintiff installed her own new lighting without the requisite approval 

from the association in accordance with the covenants. The association compelled her to remove 

the unauthorized lighting, which required her to turn off all her exterior lighting. Tragically, the 

plaintiff was subsequently raped and robbed in her unit. In its milestone decision, the Supreme 

Court of California held that the plaintiff stated a cause of action for negligence against the 

association and its individual directors. The Court noted that because the association maintained 

 
3 See discussion on Francis T. and standard of care in § 8.3.1.1 of Robert G. Natelson’s Law of Property 

Owners Associations, ¶ 323 (1989). 
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and controlled the common area, it should be held to the same standard of care as a landlord with 

respect to third-party criminal acts.4 

 The trial court in Field also cited a similar decision in the Martinez case, in which a tenant’s 

guest was shot in the condominium parking lot. (Supra pp. 14-15). The Martinez Court held that, 

with respect to the common area under its control, the association owed a duty like a landlord to 

maintain the property in a reasonably safe condition, which included the duty to take reasonable 

measures to protect against foreseeable activities creating danger on the land it controlled, 

including criminal attacks.5  

 The existence of a duty of care, foreseeability of third-party crime, the voluntary 

undertaking of security measures, and contractual obligations related to security coalesced in 

Field, leading to the trial court’s decision that the condominium association, building management, 

and concierge service could be liable for the wrongful deaths of Dr. Field and Dr. Bolanos. 

Consequently, community associations and their counsel should take care to analyze each possible 

basis for liability for third-party crime.  

IV. RECOMMENDATIONS. 

With the perception of increasing crime nationwide and residents demanding a more active 

role in security from associations, what should community associations do to minimize liability? 

 
4 For further analysis of Francis T., see Scott B. Hayward, Francis T. v. Village Green Owners Association: 

Liability of Condominium Association and Board of Directors for Criminal Acts of Third Persons, 19 Pac.L.J. 377 
(1988), attached hereto as Appendix C.  

5 For further analysis of Martinez, see Irene S. Mazur, Condo Associations—New Cop on the Beat: 
Martinez v. Woodmar IV Condominiums Homeowners Association, 73 St. John’s L. Rev. 325 (1999). 
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A. Don’t Create a Duty. 

First, associations should be mindful that their actions can create a duty where one may not 

have existed. For example, the installation of cameras creates the perception that the association is 

actively monitoring the cameras and protecting people from crime. Realistically, however, that is 

not the case. 

If cameras are unmonitored, they are simply recording events that can be reviewed after-

the-fact, not stopping crime. Moreover, even if the cameras are monitored, associations generally 

do not have the resources to provide continuous, 24/7 monitoring of the common area. The 

personnel tasked with monitoring the cameras take breaks, get distracted, perform other duties and 

otherwise miss events. 

In addition to traditional cameras, many associations have also installed new license plate 

readers. Flock Safety is a rapidly growing nationwide “safety platform” that uses hardware, 

including License Plate Recognition, gunshot detection and video, together with machine learning 

to gather evidence in order to solve and deter crime. The company specifically targets community 

associations as customers. In fact, Flock Satiety’s website has a page dedicated to board members.6  

Flock Safety installs cameras that capture the make, vehicle-type, license plate, and unique 

features of vehicles, including damage and after-market alterations. This data is encrypted and 

transmitted to a secure cloud server. The data and footage are customer-owned. 

If there is an incident, the association’s designated administrator can pull the footage and 

share it with law enforcement. Additionally, associations can opt in to send real-time alerts to law 

enforcement. 

 
6 See https://www.flocksafety.com/industries/hoa-board-member.  
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Again, however, Flock Safety and similar technology creates the perception in the minds 

of the residents that the Association is actively protecting them from crime. Perhaps, associations 

should reconsider cameras and license plat readers. 

Concierges and community patrols may also create the appearance that the association is 

actively keeping residents and their guests safe. 

 Once the duty is undertaken, the association must be non-negligent in discharging the duty. 

In its Order in the Field case, the trial court discussed in great detail the evidence that the Trust 

undertook to ensure the security of the common areas, and the failures that may contributed to the 

crimes.7 

B. Watch Your Language! 

Associations must also be careful to avoid using language like “security gates,” security 

cameras” or “security guards.” Instead, associations should use more appropriate terms like 

“access gates”, “cameras” and “attendants” and “concierges.” These terms are less likely to suggest 

that the association is providing security. Again, the issue is the perception created. 

C. Take Requests and Feedback Seriously. 

The Francis T. case remains a warning to all associations of the risks of denying a 

resident’s request to install exterior lighting, cameras or other measures. 

With the advent of Ring and Nest cameras, associations have experienced an increase in 

the number of requests to install doorbell cameras and other exterior cameras by residents. The 

exterior change typically requires architectural approval from the association. Thus, the association 

 
7 Field at ¶ 18. 
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must weigh the aesthetic and privacy considerations with potential liability if a camera is not 

permitted and the resident is subsequently the victim of a crime. 

Moreover, in Utah, unit owners have a statutory right to install personal security cameras 

immediately adjacent to the entryway, window, or other outside entry point of the owner's 

condominium unit.8 

D. Educate Owners and Residents. 

If the association undertakes any measures that could be perceived as security features, 

such as the installation of cameras or license plate readers, written notice should be sent to all 

owners and residents explaining the purpose of the measures and warning them that the measures 

do not protect them from crime. 

Associations should also post signs to make it clear that cameras and license plate readers 

are not being actively monitored, if that is the case. 

E. Maintain and Repair the Common Area. 

It is imperative that associations physically maintain and repair doors, gates, locks, and 

other features in the common area. Maintenance and repairs should be promptly initiated and 

diligently completed. If a feature is temporarily out of service, residents should be warned of the 

issue and written logs should be kept memorializing the remedial action taken by the association. 

 
8 Utah Code Ann. § 57-8-8.1(6)(a) (West): Except as provided in Subsection (6)(b), a rule may not prohibit 

a unit owner from installing a personal security camera immediately adjacent to the entryway, window, or other outside 
entry point of the owner's condominium unit. (b) A rule may prohibit a unit owner from installing a personal security 
camera in a common area not physically connected to the owner's unit. 
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Although the prompt remedial action taken by the association to repair the vehicle gate in 

Villages of Cascade did not prevent the crime from occurring, it protected the association from 

liability. 

F. Amend Governing Documents to Add Exculpatory Clause. 

Perhaps the most important step that associations can take to avoid liability is to amend the 

covenants to add an exculpatory clause.  

As shown in the Bradford Square case, supra, these contractual provisions eliminate 

liability for future negligence, and are generally enforceable in the absence of willful or wanton 

conduct. 

 Examples of exculpatory clauses are provided in Appendix B. 

G. Purchase Insurance.  

Finally, associations should invest in quality insurance coverage, including commercial 

general liability and directors and officers’ policies. There is simply no alternative to the advice 

and assistance of a knowledgeable and experienced community association insurance professional.  
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Appendix A 

Memorandum of Decision and Order on Defendant’s Motions for Summary Judgment (papers 38 
and 41) in Jason Field, a personal representative, et al. v. Highbridge Concierge, Inc. et al, in the 

Superior Court of the Commonwealth of Massachusetts, Docket No. 1784CV02486-B 
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Appendix B 

Sample Exculpatory Clause 

SECURITY. THE ASSOCIATION MAY, BUT SHALL NOT BE REQUIRED TO, FROM TIME 
TO TIME, PROVIDE MEASURES OR TAKE ACTIONS THAT DIRECTLY OR 
INDIRECTLY IMPROVE THE SECURITY OF THE CONDOMINIUM; HOWEVER, EACH 
OWNER, FOR HIMSELF, HERSELF OR ITSELF, AND HIS, HER OR ITS TENANTS, 
OCCUPANTS, GUESTS, LICENSEES, AND INVITEES, ACKNOWLEDGES AND AGREES 
THAT THE ASSOCIATION IS NOT A PROVIDER OF SECURITY AND SHALL HAVE NO 
DUTY TO PROVIDE SECURITY ON OR AT THE CONDOMINIUM. THE GATE IS FOR 
VEHICULAR ACCESS CONTROL ONLY. THE ASSOCIATION DOES NOT GUARANTEE 
THAT NON- OWNERS AND NON-OCCUPANTS WILL NOT GAIN ACCESS TO THE 
CONDOMINIUM AND COMMIT CRIMINAL ACTS ON THE CONDOMINIUM NOR DOES 
THE ASSOCIATION GUARANTEE THAT CRIMINAL ACTS ON THE CONDOMINIUM 
WILL NOT BE COMMITTED BY OTHER OWNERS OR OCCUPANTS. IT SHALL BE THE 
RESPONSIBILITY OF EACH OWNER TO PROTECT HIS, HER OR ITS PERSON AND 
PROPERTY AND ALL RESPONSIBILITY TO PROVIDE SUCH SECURITY SHALL LIE 
SOLELY WITH EACH OWNER. THE ASSOCIATION SHALL NOT BE HELD LIABLE FOR 
ANY LOSS OR DAMAGE BY REASON OF ITS FAILURE TO PROVIDE ADEQUATE 
SECURITY OR THE INEFFECTIVENESS OF MEASURES UNDERTAKEN. 
 

Exculpatory Clause in Bradford Square Condominium Ass’n, Inc. v. Miller 

Security. The Association may, from time to time, provide measures of security on the 
condominium property; however, the Association is not a provider of security and shall have 
no duty to provide any security on the condominium property. The obligation to provide 
security lies solely with each unit owner individually. The Association shall not be held liable 
for any loss or damage by reason of failure to provide adequate security or ineffectiveness of 
security measures undertaken. 
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Appendix C 

Scott B. Hayward, Francis T. v. Village Green Owners Association: Liability of 

Condominium Association and Board of Directors for Criminal Acts of Third Persons, 19 

Pac.L.J. 377 (1988) 

 

 

 

 

 

 
















































